




































STATE OF NEW MEXICO

BEFORE THE SECRETARY OF THE ENVIRONMENT

No. HWB

NEW MEXICO ENVIRONMENT DEPARTMENT )
HAZARDOUS WASTE BUREAU )
CLASS 3 PERMIT MODIFICATION REQUEST: )
EXCAVATION OF A NEW SHAFT AND ASSOCIATED )
CONNECTING DRIFTS, WASTE ISOLATION PILOT )
PLANT., NO. NM4890139088-TSDF )

AFFIDAVIT OF STEVEN ZAPPE

State of New Mexico )
) ss.:
County of Santa Fe )

Steven Zappe, being duly sworn, deposes and says:

1. My name is Steven Zappe, and [ am a 27-year resident of New Mexico
currently residing at 3 Escopeta Court, Santa Fe, New Mexico, 87506.

2. I'was hired by the New Mexico Environment Department (“NMED”) in 1994
as a permit writer in the Hazardous and Radioactive Materials Bureau (HRMB), the
predecessor to the current Hazardous Waste Bureau (HWB). I served as the sole WIPP
permit writer from 1994, through the 1999 WIPP public hearing on the original permit
issuance, and on all subsequent permit modifications. After the permit was issued, |
served as the NMED WIPP project leader, supervising a staff of three to four

environmental scientists from 2002 to 2011. During that time, I oversaw all aspects of

implementation of and compliance with the WIPP permit.





3. After the issuance of the initial WIPP permit on October 27, 1999, which
became effective 30 days later, Permittees submitted over 100 separate permit
modification requests (“PMRs”) and several temporary authorization (“TA”) requests
within the first ten years of the permit. I quickly became intimately familiar with the
regulatory requirements contained in 20.4.1.900 NMAC (incorporating 40 CFR §270.42).
In order to interpret and apply consistently the permit modification requirements
specified in 40 CFR §270.42, “Permit modifications at the request of the permittee,”
HWB permitting staff generally rely upon two resources:

a) a clear and literal reading of the regulatory language in 20.4.1 NMAC
and all regulations incorporated by reference therein, and

b) EPA guidance documents, especially preamble and explanatory
language when EPA issues proposed and final rules constituting the regulations.

4. The RCRA regulations, 40 CFR §270.42, identify and distinguish between two
classes of PMRs that require public notice and allow public comment prior to a final
agency decision:

a. Class 2 permit modifications (40 CFR §270.42(b)) are either explicitly

listed and identified as such in Appendix I to §270.42 or “apply to changes that
are necessary to enable a permittee to respond, in a timely manner, to
“(A) Common variations in the types and quantities of the wastes
managed under the facility permit,

“(B) Technological advancements, and





“(C) Changes necessary to comply with new regulations, where
these changes can be implemented without substantially changing design
specifications or management practices in the permit.”

40 CFR §270.42(d)(i1).

b. Class 3 permit modifications (40 CFR §270.42(c)) are either explicitly

listed and identified as such in Appendix I to §270.42 or “substantially alter the

facility or its operation.”

40 CFR §270.42(d)(ii1).

5. Both Class 2 and Class 3 PMRs require a 60-day public comment period. The
Class 2 process then has a prescribed timeframe, leading to a final agency decision no
later than 90 to 120 after receipt of the PMR. The Class 2 process includes a “default”
provision (see 40 CFR §270.42(b)(6)(iii) and (b)(6)(v)), which says that, if the agency
fails to make a decision on the PMR within 120 days of its receipt, the permittee is
authorized to conduct the activities described in the PMR for up to 180 days. If the
agency does not make a final decision before the end of the automatic authorization, the
permittee is authorized to conduct the activities described in the PMR for the life of the
permit.

6. In contrast, the Class 3 process timeframe becomes indeterminate following the
initial public comment period, since it incorporates a draft permit, public comment, and a
public hearing; it is referred to as “the more extensive procedures of Class 3.” 40 CFR
§270.42(b)(6)(1)(C)(2). Class 3 PMRs have no “default” provision.

7. The Class 2 PMR process includes a “preconstruction” provision (40 CFR

§270.42(b)(8)), under which the permittee may perform construction associated with a





Class 2 PMR beginning 60 days after the submission of the request, unless the agency
establishes a later date for commencing construction. EPA’s preamble (Permit
Modifications for Hazardous Waste Management Facilities, 53 Fed. Reg. 37913
(September 28, 1988)) states, “...such construction would be at the permittee's own risk
if the modification request is ultimately denied.”

8. EPA then adds, concerning Class 3 PMRs: “Class 3 modifications are subject
to the same initial public notice and meeting requirements as Class 2 modifications.
However, the default and preconstruction provisions of Class 2 do not apply.” Id. The
preamble discussion of the final rule is clear: ... there is no preconstruction allowed with
the Class 3 modification...” 53 Fed. Reg. 37918.

9. Temporary authorizations were incorporated in the 1988 final rule to provide
“...the [a]gency with the authority to grant a permittee temporary authorization, without
prior public notice and comment, to conduct activities necessary to respond promptly to
changing conditions.” 40 CFR §270.42(e). EPA expected that temporary authorizations
will be useful in the following two situations:

“(1) To address a one-time or short-term activity at a facility for which the
full permit modification process is inappropriate; or

“(2) to allow a facility to initiate a necessary activity while its permit
modification request is undergoing the Class 2 or 3 review process.” 53 Fed. Reg.

37919.

10. The regulatory criteria for issuance of a TA (§270.42(e)(2)(i)) are

[§270.42(e)(3)(i1)]:





“(A) To facilitate timely implementation of closure or corrective action
activities;

“(B) To allow treatment or storage in tanks or containers, or in
containment buildings in accordance with 40 CFR part 268;

“(C) To prevent disruption of ongoing waste management activities;

“(D) To enable the permittee to respond to sudden changes in the types or
quantities of the wastes managed under the facility permit; or

“(E) To facilitate other changes to protect human health and the
environment.”

A TA can be granted for a Class 2 modification that meets one or more of the five

criteria. However, a TA can only be granted for a Class 3 modification if it meets criteria

(A) and (B), or if it meets criteria (C) through (E) and provides improved management or

treatment of a hazardous waste already listed in the facility permit.

11. On January 16, 2020, the WIPP Permittees submitted a TA request to NMED
related to their August 15, 2019 Class 3 PMR entitled, “Excavation of a New Shaft and
Associated Connecting Drifts.” In their TA request, they requested authorization to
“Excavate a new shaft, Shaft #5 (S#5), approximately 1,200 feet to the west of the
existing Air Intake Shaft (AIS).” They explained that this TA “... is needed pursuant to
20.4.1.900 NMAC (incorporating 40 CFR Part 270.42(e)(3)(ii)(E)) ‘to facilitate other
changes to protect human health and the environment.”” They stated:

Based on estimated timelines, it will take approximately seventeen months
to excavate (sink) the shaft. It will take an additional eight months to mine the
connecting drifts from S#5 to the existing repository. The start-up testing will take
an additional twelve months to complete. The total estimated time to complete

construction and implement the use of the S#5 ventilation system is thirty-seven
months. Thus, there is a need on the part of the Permittees to start sinking the





shaft as soon as possible so that the upgrade, which includes additional unfiltered

ventilation, will be available to the Permittees and their workforce at the earliest

possible date.
TA, atp. 2.

12. During my 17 years working on the WIPP Permit, I evaluated at least four
TA requests from the Permittees and recommended appropriate action by NMED. Under
the TA regulations, NMED is not required to give public notice of its final decision, but
the Permittees are required to send notice to the facility mailing list within seven days of
their submission of the TA. In response, Southwest Research and Information Center
(“SRIC”) has frequently submitted comments on TA requests.

13. The relevant TA decision documents that [ was directly involved in are listed

below. The decision letters are attached to this affidavit:

AR/Index | Date Issued | Action Note

Number

000904 09/05/2000 | Denial General inquiry from SRIC, no comment
001213.5 | 12/13/2000 | Approval SRIC comment sent 12/12, rec’d 12/15

001230 12/22/2000 | Rescission of Incorporated SRIC 12/12 comments in
prior approval | rescission

010955 09/24/2001 | Denial SRIC comment sent 9/6

040521 05/21/2004 | Approval No comment from SRIC

14. Public comment can be extremely helpful in providing an alternative
perspective. It is crucial to informed decisionmaking by NMED.

15. For several clear regulatory reasons, NMED should not have approved the
January 16, 2020 TA request to excavate Shaft #5. Any one of the following reasons
would be sufficient grounds to deny this TA request. The combination of the following
reasons makes an indisputable argument for denial:

A. A TA for preconstruction activities is not allowed under Class 3 PMRs,

and thus are inappropriate activities for a Class 3 TA request — Preconstruction






activities are only allowed under Class 2 PMRs. EPA’s preamble for the final rule
clearly states that the preconstruction provisions available for Class 2 PMRs do
not apply to Class 3 PMRs. Based on the regulation alone, approval of the TA is
totally indefensible.

B. The proposed activity will not achieve the stated objective within the

time limit for a TA — Permittees state that the purpose of the TA is “to facilitate

other changes to protect human health and the environment,” but the proposed
activity is to “Excavate a new shaft...” The new shaft could not be connected to
the existing WIPP repository for more than three years. Thus, the TA will have
zero impact on human health and the environment within the 180-day or (if
reissued for one additional term of up to 180 days) 360-day limit, which is the
maximum allowed. Excavating a shaft in downtown Carlsbad (or Santa Fe)
would have the same inconsequential effect on human health and the

environment. Moreover, a Class 3 TA must “provide[] improved management or

treatment of a hazardous waste already listed in the facility permit.” This TA has

nothing to do with “management or treatment” of waste.

C. The timeframe for the proposed activity does not fit within the TA time

limit — Even if excavating a new shaft did have a positive impact on protecting
human health and the environment, the Permittees estimate “it will take
approximately seventeen months to excavate (sink) the shaft” and thirty-seven
months in total “to complete construction and implement the use of the S#5
Ventilation system.” EPA specifically states that the activities authorized by a

TA must be completed at the end of the authorization. 53 Fed. Reg. at 37920. A





TA is limited to 180 to 360 days. 40 CFR § 270.42(e)(1), 270.42(e)(4). At the
end of the TA, not even the excavation of the shaft will have been completed. At
the same time, the Class 3 PMR will probably not result in a decision within the
360 days, due in part to competition with the permit renewal process currently in
preliminary stages.

D. The Permittees have not demonstrated that the proposed activity is

necessary — Even if this preconstruction activity were allowable in a Class 3 PMR
process, which it is not, the Permittees are confusing “necessary” with
“desirable.” TAs are intended to authorize activities necessary to respond
promptly to changing or temporary conditions (53 Fed. Reg. at 37919), not to
circumvent the public process for permit modifications—based only on the
supposed urgency of Permittees’ self-imposed deadlines. Permittees have not
demonstrated that the facility cannot wait until action is taken on the PMR in
accordance with the Class 3 process. To construe this provision in any other
manner would subvert the public regulatory process for permit modifications
under the HWA and RCRA.

E. The nature of the actions authorized by the TA calls for denial of the

TA — In granting the TA on April 24, 2020, NMED has in essence foreordained
the outcome of the PMR without the benefit of public comment and hearing.
After the Permittees spend millions of dollars beginning the excavation of a new
shaft under the TA granted by NMED, it is unimaginable that NMED would be

able to deny the PMR. Likewise, telling the Permittees that they would need to





“reverse all construction activities associated with this Request" if the PMR were

ultimately denied is technically infeasible.

16. T have spoken only ofthe laws and regulations imposed under the Hazardous
Waste Act that prohibit issuance of the TA here. It is notable that the Working
Agreement executed as part of the State-DOE Consultation and Cooperation Agreement,
dated July 1, 1981, states specifically as follows: “Where a state or federal permit is a
prerequisite to any action by DOE . . . that action shall not be carried out until the
appropriate permit has been obtained.” Article IL.F. That language, standing alone,
prohibits a TA for an activity that requires a permit modification, as the excavation ofa
new shaft surely does. The TA violates the C&C Agreement.

The above matters are stated under penalty of perjury under the laws ofthe State

of New Mexico.

State of New Mexico
County of Santa Fe

Signed and sworn to before me on the ~7/fday of <( , 2020

My commission expires:






Steve Zappe
3 Escopeta Ct
Santa Fe, NM 87506

Mr. Ricardo Maestas
New Mexico Environment Department
2905 Rodeo Park Drive East, Building 1
Santa Fe, NM 87505

August 11, 2020
Ricardo,

[ am submitting these brief comments on the June 12, 2020 draft Permit (draft Permit)
issued by the New Mexico Environment Department (NMED) for the Waste Isolation Pilot
Plant (WIPP) Hazardous Waste Facility Permit (Permit). The draft Permit proposes to
approve without changes the August 15, 2019 Class 3 permit modification request (PMR),
“Excavation of a New Shaft and Associated Connecting Drifts,” submitted by the US
Department of Energy (DOE) Carlsbad Field Office and Nuclear Waste Partnership
(Permittees).

[ am also requesting a public hearing as specified in the June 12, 2020 public notice and fact
sheet on the draft Permit. I have included my request at the end of my comments, and have
provided all required information for a complete request.

[ oppose NMED'’s draft permit because the department has failed to require the Permittees
to use a holistic approach in developing and submitting PMRs - that is, seeking to
understand how the individual parts (i.e., separate, disconnected PMRs) fit into the big
picture of where the permit as a whole is being directed by the sum of the proposed
modifications. In failing to do this, it is unclear to me where NMED’s interests lie - whether
it is to serve the public by asking tough questions and requiring non-obfuscating responses
from the Permittees, or to simply rubber stamp whatever the Permittees ask for and accept
everything they offer as “true, accurate, and complete,” as the PMR certification asserts,
without question. I can personally attest to how disastrous this latter approach served the
public interest in the Volume of Record PMR approved in December 2018.

From my perspective, NMED provided little background information in the fact sheet nor
required the Permittees’ submittals to give the public a big picture view of the how the
Permanent Ventilation System (including Shaft #5) dovetails both with the incidents in
2014 that shut the WIPP repository down for three years and with the efforts to expand the
footprint of the repository to accept more waste following the “clarification” of how waste
volumes are calculated in the 2018 volume of record PMR approval. Instead, the fact sheet
and PMR both limit themselves to speaking primarily of the technological advancements in
repository ventilation, without providing any insight into what “physical plant
configurations” the Permittees considered in locating Shaft #5 roughly 1200 feet west of
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the existing Air Intake Shaft. The public is left in the dark as to the Permittees’ true intent in
locating Shaft #5 so far away from the existing repository footprint, and as a result can only
surmise that a significant expansion of WIPP’s mission and waste disposal capacity is in the
works. Yet the department will assert that such concerns are outside the scope of this PMR
and can be dismissed as irrelevant, rather than help the public gain a better understanding
of likely future changes at the facility and assist them in making more informed comments.

[ also oppose NMED’s draft permit because the department improperly approved the
Permittees’ temporary authorization (TA) request to commence construction of the new
shaft prior to any public involvement or comment on the draft permit - in fact, NMED
didn’t issue the draft permit for public comment until seven weeks after the TA approval.
The Permittees abused the TA process by proposing (and NMED abused it by approving) an
activity that was neither necessary nor able to achieve the stated objectives to “facilitate
other changes to protect human health and the environment” or “provide improved
management of hazardous wastes” at the facility within the time limitations of the TA
approval. The TA approval simply provided the Permittees a head start in excavating Shaft
#5, with no environmental benefit achieved during that time, and allowed a practically
irreversible activity — construction of a 2100’ deep, 26’ diameter shaft - to commence
without prior public notice and comment. [ have read the “Memo to File - NMED
Temporary Authorization Analysis” (AR 200415.1) justifying the decision to approve the
TA request and find it to be non-persuasive. I have attached an affidavit prepared by me on
this subject as an expansion of my comments, both for inclusion in the record and for
response by NMED to any statements to which they disagree.

Request for Public Hearing

In light of my comments, [ am requesting a public hearing on the draft Permit as specified

in the public notice and fact sheet, both issued on June 12, 2020:
Requests for a public hearing shall provide: (1) a clear and concise factual statement
of the nature and scope of the interest of the person requesting the hearing; (2) the
name and address of all persons whom the requestor represents; (3) a statement of
any objections to the draft Permit, including specific references to any conditions being
modified; and (4) a statement of the issues which the commenter proposes to raise for
consideration at the hearing.

(1) Nature and scope of interest of person requesting the hearing:
[ am a private citizen with extensive knowledge of and experience with the WIPP
Permit. [ am particularly interested in maintaining the clarity of the existing roles of
regulator (NMED) and regulated entity (DOE and their contractor, referred to as the
Permittees) in the Permit.

(2) Person(s) whom the requestor represents:

[ am representing myself with no other persons. My name and address are provided
on the cover page to these comments.
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(3) Objections to the draft Permit:
[ object to approval of the draft Permit in the absence of a clearer explanation by the
Permittees of future expansion plans, either conceptual or actual, for the repository.
[ further object to approval of the draft Permit as long as NMED’s April 24 TA
approval remains in effect and/or any construction activities authorized under the
TA approval proceed.

(4) Issues proposed for consideration at the hearing:
a) The absence of contextual information regarding the role of Shaft #5 in the
expansion of WIPP construction and waste management activities.
b) The request and approval of the Permittees’ TA request to commence construction
of Shaft #5 prior to approval of the draft Permit.

In requesting a public hearing, I also wish to be included in any negotiations to resolve the
issues I have raised in my comments, as provided in 20.4.1.901.A(4) NMAC.

Please feel free to contact me if you have any questions or seek clarification about my
comments. [ can be reached at (505) 660-0353 or by email at steve_zappe@mac.com.

Sincerely,

oo

Steve Zappe
Attachment:

April 27, 2020 Affidavit of Steven Zappe re: Class 3 PMR, “Excavation of a New Shaft
and Associated Connecting Drifts”
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